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WKH HYLGHQFH VXD VSRQWH�

�
1RZKHUH LQ WKH UHFRUG ZDV , DEOH WR ILQG DQ\ LQGLFDWLRQ WKDW DQ\RQH

RWKHU WKDQ WKH SDQHO PDMRULW\ HYHQ UHFRJQL]HG WKLV SRVVLELOLW\� OHW DORQH
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PDMRULW\¶V XVH RI QHZVSDSHU DUWLFOHV WR EULQJ 'HQQ\¶V UDFLDO�
GLVFULPLQDWLRQ OLWLJDWLRQ KLVWRU\ WR WKH IRUH LQ WKLV FDVH� ,Q HDFK RI WKRVH
FDVHV� WKH DUWLFOHV RU ERRNV RI ZKLFK WKH DSSHOODWH FRXUW WRRN MXGLFLDO
QRWLFH ZHUH PDWHULDO WR WKH VSHFLILF IDFWXDO DOOHJDWLRQV DQG OHJDO LVVXHV
UDLVHG LQ WKH FDVH LQ ZKLFK WKDW QRWLFH ZDV WDNHQ�
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OLWLJDWLRQ� %XW DQ\ HYLGHQFH RI WKDW OLWLJDWLRQ ZDV QHLWKHU EHIRUH WKH
GLVWULFW FRXUW LQ WKH UHFRUG RQ VXPPDU\ MXGJPHQW� QRU UHOHYDQW WR WKHVH
SURFHHGLQJV� , XVH WKH ZRUG ³SXUSRUWHG´ WR XQGHUVFRUH WKH LPSURSULHW\ RI
WKH PDMRULW\¶V YHQWXULQJ RXWVLGH WKH UHFRUG LQ WKLV FDVH�
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7KH WDNLQJ RI MXGLFLDO QRWLFH LV JRYHUQHG E\ 5XOH ��� RI WKH )HGHUDO

5XOHV RI (YLGHQFH� DQG SURYLGHV� LQ SHUWLQHQW SDUW�

�E� .LQGV RI IDFWV� $ MXGLFLDOO\ QRWLFHG IDFW PXVW EH RQH QRW
VXEMHFW WR UHDVRQDEOH GLVSXWH LQ WKDW LW LV HLWKHU ��� JHQHUDOO\
NQRZQ ZLWKLQ WKH WHUULWRULDO MXULVGLFWLRQ RI WKH WULDO FRXUW RU
��� FDSDEOH RI DFFXUDWH DQG UHDG\ GHWHUPLQDWLRQ E\ UHVRUW WR
VRXUFHV ZKRVH DFFXUDF\ FDQQRW UHDVRQDEO\ EH TXHVWLRQHG�

�H� 2SSRUWXQLW\ WR EH KHDUG� $ SDUW\ LV HQWLWOHG XSRQ WLPHO\
UHTXHVW WR DQ RSSRUWXQLW\ WR EH KHDUG DV WR WKH SURSULHW\ RI WDNLQJ
MXGLFLDO QRWLFH DQG WKH WHQRU RI WKH PDWWHU QRWLFHG� ,Q WKH
DEVHQFH RI SULRU QRWLILFDWLRQ� WKH UHTXHVW PD\ EH PDGH DIWHU
MXGLFLDO QRWLFH KDV EHHQ WDNHQ�
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7R FRPSDUH WKH SUHVHQWDWLRQ RI IDFWV LQ 'HQQ\¶V EULHI WR WKH IDFWV LQ

&XQQLQJKDP Y� 6HDUV� 5RHEXFN DQG&R�� ��� )��G ��� ��WK &LU� ������ WKH
FDVH WKH PDMRULW\ FLWHV WR VXSSRUW LWV ILQGLQJ RI ³GHOLEHUDWH
PLVUHSUHVHQWDWLRQ´ LV WR FRPSRXQG WKH HUURU� &XQQLQJKDP ZDV D FDVH LQ
ZKLFK WKH SODLQWLII� GXULQJ WKH FRXUVH RI WULDO� OHDUQHG WKDW D MXURU KDG
IDOVHO\ WHVWLILHG GXULQJ YRLU GLUH� 1RW XQWLO DIWHU WKH MXU\ UHWXUQHG LWV
YHUGLFW² ZKLFK ZDV DGYHUVH WR WKH SODLQWLII² GLG WKH SODLQWLII RU KLV

FRXQVHO DGYLVH WKH WULDO FRXUW RI WKLV IDFW� 7KH WULDO FRXUW GHQLHG SODLQWLII¶V

PRWLRQ IRU D QHZ WULDO EDVHG RQ WKH MXURU¶V IDOVH WHVWLPRQ\ DQG WKH

SODLQWLII DSSHDOHG� ,Q WKH SODLQWLII¶V DSSHOODWH EULHI� FRXQVHO PDGH QR

PHQWLRQ RI KLV FOLHQW¶V NQRZOHGJH GXULQJ WKH WULDO WKDW WKH MXURU¶V

WHVWLPRQ\ ZDV IDOVH� GLG QRW LQFOXGH LQ WKH MRLQW DSSHQGL[ WKH WULDO FRXUW¶V

ILQGLQJV RQ WKHPDWWHU� DQG VWDWHG RQO\ WKDW ³>Z@LWKLQ VHYHUDO GD\V DIWHU WKH

FRQFOXVLRQ RI WKH VHFRQG WULDO RI WKLV DFWLRQ� LW ZDV OHDUQHG WKDW D MXURU � � �

KDG IDLOHG WR FRPSOHWHO\ DQG FRUUHFWO\ DQVZHU D TXHVWLRQ SRVHG E\ WKH

&RXUW GXULQJ WKH YRLU GLUH�´ ,G� DW ��� �HPSKDVLV RPLWWHG�� 7KLV FRXUW

IRXQG FRXQVHO¶V UHQGLWLRQ D ³VHULRXV PLVUHSUHVHQWDWLRQ RI WKH IDFWV�´ ,G�
7KDW LV D IDU FU\ IURP WKH FRQGXFW RI FRXQVHO KHUH�
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6HH DOVR 5RELQVRQ Y� &HQWUDO %UDVV 0IJ� &R�� ��� )��G ����� ����

Q�� ��WK&LU� ����� �³0RUH LPSRUWDQW� ZH KDYH QR DXWKRULW\ WR RYHUUXOH WKH
6XSUHPH &RXUW�´��
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GHOD9HJD FODULILHG LQ KHU GHSRVLWLRQ WHVWLPRQ\ WKDW ³FRQYHUVDWLRQ

FRQILUPHUV�´ DV WKDW WHUP LV XVHG E\ 'HIHQGDQW� LV DERXW WKH VDPH WKLQJ DV
DQ (35� H[FHSW WKDW WKH IRUPHU LV XVHG IRU FRDFKLQJ ZKLOH WKH ODWWHU LV
XVHG IRU GLVFLSOLQH� �-�$� DW ��������

�
GHOD9HJD FRQILUPHG LQ KHU GHSRVLWLRQ WHVWLPRQ\ WKDW'HIHQGDQW XVHV

WKH WLWOH ³VHUYLFH DVVLVWDQW´ IRU ZKDW LV FRPPRQO\ NQRZQ DV ³D EXVER\�
EXV JLUO�´ �-�$� DW �����
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7KH PDMRULW\¶V FLWDWLRQ WR 7DIW %URDGFDVWLQJ &RPSDQ\ Y� 8QLWHG

6WDWHV� ��� )��G ��� ��WK&LU� ������ WR EROVWHU LWV SRVLWLRQ H[DFHUEDWHV WKH
HUURU� 7DIW GLG QRW DGGUHVV DQ DSSHOODQW¶V UDLVLQJ DQ LVVXH IRU WKH ILUVW WLPH
RQ DSSHDO LQ WKH UHSO\ EULHI� ZKLFK LV WKH ODVW ZRUG LQ DSSHOODWH EULHILQJ�
DQG 7DIW PDGH YHU\ FOHDU WKDW RXU IRUJLYLQJ ZKDW LV RUGLQDULO\ D ZDLYHU LV
WKH H[FHSWLRQ� QRW WKH UXOH� :H LQYRNH WKDW H[FHSWLRQ WR ³µSUHYHQW
PDQLIHVW LQMXVWLFH DQG WR SURPRWH SURFHGXUDO HIILFLHQF\�¶´ 7DIW� ��� )��G
DW ��� �TXRWLQJ 8QLWHG 6WDWHV Y� %DNHU� ��� )��G ����� ���� ��WK &LU�
������� DQG RQO\ ZKHQ GRLQJ VR ³VHUYHV DQ RYHU�DUFKLQJ SXUSRVH EH\RQG
WKDW RI DUULYLQJ DW WKH FRUUHFW UHVXOW LQ DQ LQGLYLGXDO FDVH�´ )RVWHU Y�
%DULORZ� � )��G ���� ��� ��WK &LU� ������ 7KH PDMRULW\¶V LQYRNLQJ WKDW
H[FHSWLRQ KHUH GRHV QRW SDVV PXVWHU XQGHU HLWKHU 7DIW RU )RVWHU�
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7KDW 'HQQ\¶V PD\ KDYH SUHYLRXVO\ VHWWOHG RU KDYH EHHQ WKH ORVHU LQ

DQRWKHU SURFHHGLQJ EDVHG XSRQ GLVFULPLQDWLRQ FKDUJHV LQYROYLQJ HQWLUHO\
GLIIHUHQW SDUWLHV DQG HQWLUHO\ GLIIHUHQW IDFWV� DQG HYHQ D GLIIHUHQW
JHRJUDSKLF ORFDOH� LV LUUHOHYDQW DW WULDO LQ D VXEVHTXHQW SURFHHGLQJ� ,Q WKLV
FDVH� WKH GHFLVLRQ DW LVVXH ZDV UHQGHUHG DW WKH VXPPDU\ MXGJPHQW VWDJH
ZLWK QR HYLGHQFH RI DQ\ SULRU GLVFULPLQDWRU\ FRQGXFW E\ 'HQQ\¶V�
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:H QRWH WKDW WKH GLVVHQW FULWLFL]HV WKH PDMRULW\ IRU LQDSSURSULDWHO\

HQJDJLQJ LQ IDFW ILQGLQJ� DV ZHOO DV IRU LPSURSHUO\ UHTXLULQJ 'HIHQGDQW WR
SUHVHQW WKH HYLGHQFH LQ WKH OLJKW PRVW IDYRUDEOH WR 3ODLQWLII� +RZHYHU� D
UHYLHZ RI WKH PDMRULW\ RSLQLRQ UHYHDOV WKDW WKH GLVVHQW LV ZURQJ RQ ERWK
DFFRXQWV� )LUVW� DV ZLOO EH VKRZQ� EHFDXVH WKH GLVWULFW FRXUW FRPSOHWHO\
IDLOHG WR FRQVLGHU HYLGHQFH RI WKH $SULO �� LQFLGHQW LQ UHODWLRQ WR
3ODLQWLII¶V FRQVWUXFWLYH GLVFKDUJH FODLP� ZH KDYH SURSHUO\ EURXJKW WR WKH
IRUH WKH HYLGHQFH DGGXFHG E\ 3ODLQWLII LQ WKLV UHJDUG� DQG GHPRQVWUDWHG
RXU EHOLHI DV WR ZK\ WKH HYLGHQFH LV VXIILFLHQW WR FUHDWH DQ LQIHUHQFH RI
GLVFULPLQDWLRQ LQ WKH PLQGV RI D UHDVRQDEOH MXURU� 7KLV DQDO\VLV� RI
FRXUVH� LV SUHFLVHO\ WKH W\SH WKDW ZH DUH UHTXLUHG WR PDNH XQGHU D GH QRYR
UHYLHZ DW WKH VXPPDU\ MXGJPHQW VWDJH� VHH'H3LHUR Y� &LW\ RI0DFHGRQLD�
��� )��G ���� ��� ��WK &LU� ����� �QRWLQJ WKDW WKH UHYLHZLQJ FRXUW PXVW
UHYLHZ DOO RI WKH IDFWV DQG LQIHUHQFHV GUDZQ WKHUHIURP LQ WKH OLJKW PRVW
IDYRUDEOH WR WKH QRQPRYLQJ SDUW\�� DQG EULQJLQJ HYLGHQFH DGGXFHG E\
3ODLQWLII� EXW HUURQHRXVO\ GLVUHJDUGHG E\ WKH GLVWULFW FRXUW� WR WKH IRUH
FDQQRW DFFXUDWHO\ EH FKDUDFWHUL]HG DV IDFW ILQGLQJ� ,Q DGGLWLRQ� WKH
PDMRULW\ LQ QR ZD\ LPSOLHV WKDW 'HIHQGDQW PXVW SUHVHQW WKH HYLGHQFH LQ
WKH OLJKW PRVW IDYRUDEOH WR 3ODLQWLII� QRU GRHV WKH PDMRULW\ DGPRQLVK
'HIHQGDQW IRU IDLOLQJ WR GR VR� 5DWKHU� WKH PDMRULW\ SURSHUO\ WDNHV LVVXH
ZLWKZKDW ZH ILQG WR EH'HIHQGDQW¶V PLVUHSUHVHQWDWLRQ RI WKH UHFRUG� See
Cunningham v. Sears, Roebuck & Co., 854 F.2d 914, 916 (6th Cir. 1988).
([DPSOHV RI ZKDW WKH PDMRULW\ EHOLHYHV WR EH 'HIHQGDQW¶V
PLVUHSUHVHQWDWLRQV RI WKH UHFRUG DUH VHW IRUWK LQIUD�
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6HH ,HUDGL Y� 0\ODQ /DEV�� ,QF�� ��� )��G ���� ��� Q�� ��G &LU�

����� �WDNLQJ MXGLFLDO QRWLFH RI DUWLFOH LQ WKH 1HZ <RUN 7LPHV UHJDUGLQJ
VHWWOHPHQW UHDFKHG LQ VHSDUDWH PDWWHU LQ ZKLFK WKH DSSHOOHH ZDV LQYROYHG�
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7KH 0DU\ODQG FDVH ZDV PXFK SXEOLFL]HG DQG LQYROYHG D JURXS RI

EODFN 6HFUHW 6HUYLFH DJHQWV ZKR UHFHLYHG H[WUHPHO\ SRRU VHUYLFH DQG
PLVWUHDWPHQW E\ D VHUYHU DW 'HIHQGDQW¶V UHVWDXUDQW LQ $QQDSROLV� ZKLOH D
JURXS RI ZKLWH DJHQWV ZKR RUGHUHG WKH VDPH IRRG UHFHLYHG WRS�QRWFK
VHUYLFH� :KHQ WKH EODFN DJHQWV DWWHPSWHG WR FRPSODLQ� PHPEHUV RI
'HIHQGDQW¶V VWDII DOOHJHGO\ DWWHPSWHG WR KLGH WKH FRPSODLQW� 7KH FDVH
HYHQWXDOO\ VHWWOHG IRU IRUW\�ILYH PLOOLRQ GROODUV� 6HH &� .DOLPDK 5HGG�
.LQJ'D\ ����� %DWWOH VKLIWV� EXW ILJKW IRU ULJKWV HQGXUHV 0RUH WKDQ ���
SHRSOH WXUQ RXW LQ 3RUWODQG WR KRQRU 0DUWLQ /XWKHU .LQJ� -U�� 3RUWODQG
3UHVV +HUDOG� -DQ� ��� ����� IURQW SDJH�
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6SHFLILFDOO\� 3RSOLQ DYHUUHG WKDW ³>W@KH (35 SUHSDUHG VWDWHG WKDW LW

ZDV EHLQJ LVVXHG GXH WR VHUYLFH�UHODWHG SHUIRUPDQFH LVVXHV DQG WKDW 0V�
/RJDQ ZDV EHLQJ JLYHQ WKH RSWLRQ RI PRYLQJ LQWR HLWKHU D +RVWHVV RU
6HUYLFH $VVLVWDQW SRVLWLRQ>�@´ ZKLOH GHOD9HJD DYHUUHG WKDW ³>W@KH (35
SUHSDUHG E\ 0U� 3RSOLQ VWDWHG WKDW LW ZDV EHLQJ LVVXHG GXH WR VHUYLFH�
UHODWHG SHUIRUPDQFH LVVXHV DQG WKDW0V� /RJDQZDV EHLQJ JLYHQ WKH RSWLRQ
RI PRYLQJ LQWR D +RVWHVV RU 6HUYLFH $VVLVWDQW SRVLWLRQ�´ �-�$� DW ��������
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7KH GLVVHQW¶V FODLP WKDW WKH PDMRULW\ ³GRHV QRW GLVSXWH DQ\ RI WKH

VSHFLILF LQIRUPDWLRQ WR ZKLFK 'HQQ\¶V EULHI UHIHUV´ LV EDIIOLQJ� :H PRVW
FHUWDLQO\ GLVSXWH 'HQQ\¶V VWDWHPHQWV LQ LWV EULHI WKDW ³0V� 7D\ORU ZDUQHG
3ODLQWLII WKDW VKH ZRXOG ILQG WKH +LJKODQG +HLJKWV XQLW WR EH GLIIHUHQW
IURP WKH 1RUWK 5DQGDOO XQLW´ DQG WKDW ³>G@HVSLWH WKHVH ZDUQLQJV� 3ODLQWLII
GHFLGHG WR WUDQVIHU WR WKH+LJKODQG+HLJKWV XQLW>�@´ 7KH FOHDU DQG H[SUHVV
LPSOLFDWLRQ RI WKHVH VWDWHPHQWV� SDUWLFXODUO\ ZKHQ WDNHQ LQ FRQWH[W ZLWK
WKH RWKHU VWDWHPHQWV DV TXRWHG DERYH� LV WRPLVOHDG WKH FRXUW LQWR EHOLHYLQJ
WKDW 'HIHQGDQW DWWHPSWHG WR FDXWLRQ 3ODLQWLII IURP WUDQVIHUULQJ WR
+LJKODQG +HLJKWV EHFDXVH RI WKH IDVWHU SDFH RQ WKH EHOLHI WKDW 3ODLQWLII
ZRXOG QRW EH DEOH WR KDQGOH WKH IDVWHU�SDFHG HQYLURQPHQW� ,QGHHG� WKLV
SUHPLVH VXSSRUWV 'HIHQGDQW¶V WKHRU\ RI WKH FDVH� +RZHYHU� ZKHQ ZH
H[DPLQHG WKH XQUHIXWHG GHSRVLWLRQ WHVWLPRQ\ ZKLFK 'HIHQGDQW FLWHV LQ
VXSSRUW RI WKLV FRQWHQWLRQ� WKH UHFRUG LQGLFDWHV QRW WKDW 3ODLQWLII ZDV
³ZDUQHG´ RU FDXWLRQHG DJDLQVW WUDQVIHUULQJ WR +LJKODQG +HLJKWV EHFDXVH
RI WKH IDVWHU�SDFHG HQYLURQPHQW� EXW LQVWHDG WKDW VKH ZDV HQFRXUDJHG WR
WUDQVIHU WR +LJKODQG +HLJKWV EHFDXVH RI LWV IDVWHU SDFH DQG 3ODLQWLII¶V
DELOLWLHV WR NHHS XS ZLWK WKLV SDFH� $OWKRXJK 'HIHQGDQW LV QRW UHTXLUHG WR
FDVW WKH HYLGHQFH LQ WKH OLJKW PRVW IDYRUDEOH WR 3ODLQWLII� DW WKH VDPH WLPH
LW LV QRW DOORZHG WR PLVUHSUHVHQW WKH HYLGHQFH WR VXSSRUW LWV WKHRU\ RI WKH
FDVH� DV ZH EHOLHYH 'HIHQGDQW KDV GRQH KHUH�
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7KH GLVVHQW PDNHV WKH FODLP WKDW WKH PDMRULW\ LV UDLVLQJ WKH 5XOH

���H� DUJXPHQW RQ DSSHDO VXD VSRQWH� +RZHYHU� 3ODLQWLII UDLVHG WKH 5XOH
���H� DUJXPHQW LQ UHIHUHQFH WR WKH (35 DQG WKH DIILGDYLWV LQ TXHVWLRQ ERWK
LQ KHU UHSO\ EULHI DV ZHOO DV DW RUDO DUJXPHQW� 7R WKH H[WHQW WKDW 3ODLQWLII
PD\ QRW KDYH UDLVHG WKLV DUJXPHQW EHORZ� WKLV FRXUW UHFRJQL]HG LQ0RRUH

Y� +ROEURRN WKDW WKH IDLOXUH RI D SDUW\ WR UDLVH DQ DUJXPHQW EHIRUH WKH
GLVWULFW FRXUW LV QRW DQ DEVROXWH EDU WR FRQVLGHUDWLRQ RI WKH LVVXH RQ DSSHDO�
6HH � )��G ���� ��� ��WK &LU� ����� �FLWLQJ 7DIW %URDG�&R� Y� 8QLWHG

6WDWHV� ��� )��G ���� ������ ��WK &LU� ������� 7KH 7DIW FRXUW SURYLGHG DQ
H[WHQVLYH DQDO\VLV RI ZKHQ DQ DSSHOODWH FRXUW PD\ GLVUHJDUG WKH JHQHUDO
SULQFLSOH WKDW QHZO\ UDLVHG LVVXHV DUH QRW FRQVLGHUHG RQ DSSHDO� DQG QRWHG
WKDW RQH VXFK LQVWDQFH LV ZKHQ ³µ>W@KH LVVXH UDLVHG LV SXUHO\ RQH RI ODZ
UHTXLULQJ QR QHZ RU DPSOLILHG IDFWXDO GHWHUPLQDWLRQ�¶´ 6HH 7DIW� ��� )��G
DW ��� �TXRWLQJ %ODFN 0RWRU &R� Y� &RPP¶U� ��� )��G ���� ��� ��WK &LU�
������� +HUH� DV VWDWHG VXSUD� 'HIHQGDQW DGPLWV WKDW LW KDV QRW SURGXFHG
WKDW (35 DQG FODLPHG DW RUDO DUJXPHQW WKDW WKH (35 KDV EHHQ ORVW RU
PLVSODFHG� $V D UHVXOW� QR QHZ IDFWXDO GHWHUPLQDWLRQ UHPDLQV UHJDUGLQJ
'HIHQGDQW¶V IDLOXUH WR SURGXFH WKLV GRFXPHQW� DQG ZH DUH WKXV IUHH WR
FRQVLGHU WKLV SXUHO\ OHJDO LVVXH� 6HH LG�
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